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SPEECH
THE FREEDOM OF SPEECH*
Bill McCollum*
This afternoon I want to talk to you about one of the bedrock principles
of our society-the freedom of speech guaranteed in the First Amendment.
Specifically, I want to discuss my role as Attorney General in protecting
free speech rights throughout Florida. I will briefly describe to you how
my office decides to become involved in a freedom of speech issue, the
central role that content neutrality plays in our analysis of a particular
situation, and offer an example of how all of this played out in a recent
high-profile issue here at the University of Florida.
Under the Florida Constitution, the Attorney General is charged with
being the State's chief legal officer. I understand this delegation of power
to mean that I am duty bound to protect the free speech rights of Florida's
citizens. This probably seems obvious enough to most of you and not very
controversial. Certainly, I hope all of us here would consider ourselves as
being in favor of free speech.
Even though most Americans believe in strong free speech rights, it is
no secret that the First Amendment is a lightning rod for political
controversy. First Amendment issues do not exist in a vacuum and are
often subject to intense media scrutiny. This type of attention often brings
with it a tremendous amount of pressure from various political factions.
Each First Amendment issue ruffles the feathers of some group who calls
on the Attorney General to act.

* Editor's Note: The University of FloridaJournalof Law and Public Policy hosted its
twentieth-anniversary celebration on Thursday, March 27 and Friday, March 28 in Gainesville,
Florida. As a part of this celebration, the final event was a speech by Attorney General Bill
McCollum, which was open to the entire University of Florida community. This speech was
delivered on Friday, March 28, 2008 at 1:00 PM in the Chesterfield Smith Ceremonial Classroom.
** B.A., 1965, University of Florida; J.D., 1968, University ofFlorida College of Law. Bill
McCollum is the 36th Attorney General of Florida. Prior to serving as Attorney General of Florida,
McCollum was a member ofthe U.S. House of Representatives from 1981-2001. McCollum served
on active duty in the U.S. Navy from 1969-1972. In 1992, he retired from the Naval Reserve as a
Commander, having served twenty-three years as an officer in the Judge Advocate General's Corps.
During his time at the University of Florida, McCollum was inducted into the University of Florida
Hall of Fame, and served as president of Florida Blue Key.
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I think it is imperative then to emphasis that the First Amendment is
not simply politics in disguise--or at least it is not supposed to be-it is
the law. To be effective, protection of free speech rights must rise above
the political fray.
What does that mean to me as Attorney General? It does not mean that
I must disavow myself of my chosen political party, but it does mean that
I cannot use the power of my office to advance only my ideological
viewpoint. As an elected official who had to campaign for office, I am
fully aware of the political nature of my job. However, I am always
mindful that my ultimate responsibility is to uphold the law and not to
political concerns.
Before we begin to look at my office's approach to a free speech issue,
it is important to briefly consider the history of the First Amendment. The
Founders had a deep-seated fear of government power. So, it is somewhat
surprising that when they drafted the Constitution it only laid out how the
government would function but did not include a specific delegation of
rights.
In fact, one of the most prominent thinkers of the time, Alexander
Hamilton, vehemently opposed the addition of a Bill of Rights to the
Constitution. Make no mistake, Hamilton was not opposed to free speech.
Quite the contrary, he simply felt that there was no need to list the rights
of the people when the Constitution did not take those rights away. In fact,
he feared it was far more dangerous to list the rights because those in
power would believe that the listed rights were the only ones the people
possessed. Hamilton understood the Constitution as a document that did
nothing to limit rights.
Nonetheless, many of the other Founders, including Thomas Jefferson
and James Madison, felt that without a Bill of Rights, the new United
States would deteriorate into something worse than the British monarchy
from which they had just gained their independence. The battle over
whether to include a bill of rights raged and almost crippled the early
Republic. In the end, a compromise was reached, and two years after the
ratification of the Constitution, the Bill of Rights was added to declare that
it was the responsibility of the government to ensure the rights of all.
It was no coincidence that the rights included in the First Amendment
were paramount to the Founders. The right to speak one's
mind-especially speech against the government-was a driving force
behind the Revolution and deserved a special place in the list of rights.
While it may seem a stretch to some to equate these first principles
with the modem day role of the Attorney General, those values are at the
core of my approach to each free speech question that comes into my
office. In this day and age, it is often too easy for us to lose sight of these
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important principles. I have to be vigilant to remember them in an
environment where I deal with cyber crimes, intemet predators, gang
violence, and other complexities of the modem criminal. Yet, a free speech
issue is really much the same today as it was over 200 years ago, and
therefore we examine it in much the same way.
The Supreme Court says that the first thing I must look for in a freedom
of speech issue is whether there is government action restricting speech.
The First Amendment states that Congress shall make no law abridging the
freedom of speech. As we all know, the Fourteenth Amendment now
applies the First Amendment to all government actors and means that
neither federal nor state governments can interfere with the free speech
rights of citizens. It is my job to prevent government actors from
interfering with the public citizen's right to speak freely.
Without action on the part of some governmental entity, however, I
have no right to get involved with a speech issue. In other words, if
someone tells you to be quiet while you are at their house watching a
college football game, don't complain to the Attorney General's office, we
can't help you. Unless, of course, it is the Florida-Florida State game. In
which case, we are lobbying for a new law to prohibit cheering for the
Seminoles.
Often it is easy for us to determine whether there is government action
restricting speech and other times it is more difficult; but in the end, that
is the threshold question. After finding that there is government action
restricting free speech, my office can start to evaluate the controversy.
This is when we get down to the heart of the issue before us. I will gather
my staff around my office in the Capitol, and we will hash out what is
really going on in a particular set of facts. Our initial discussion will focus
on whether the speech is protected because while freedom of speech is a
fundamental right, it is not absolute. If the speech is used to incite
violence, or if it is slander, libel, or obscenity, then we do not have a First
Amendment issue. We may have another legal issue against the speaker,
but that depends on the particulars of a situation.
Assuming the speech being restricted does not fall into one of these
categories, we can then begin to delve into whether there is a First
Amendment violation. For me, the most important thing that I look at to
determine if a government action is violating free speech is whether the
regulation is content neutral. Let me be clear, content neutrality is the most
important thing in my analysis. The Supreme Court captured the essence
of content neutrality when it said, "[a]bove all else, the First Amendment
means that government has no power to restrict expression because of its
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message, its ideas, its subject matter, or its content."' If the restriction
touches upon a message's ideas, subject matter, or content, there is a need
for careful and thorough evaluation by my office.
I cannot emphasize enough the central role that content-neutrality plays
in my evaluation. I am very fearful of content-based restrictions. These
types of restrictions allow a governmental entity to hone in on and target
a particular message. Then, under the guise of proper government action,
that governmental entity steps in and attempts to control an individual's
thoughts or ideas on a topic. This runs counter to everything this country
stands for, and prevention of this type of content-based regulation is at the
very heart of the First Amendment.
To put this discussion into context, we need not look any further than
the events that occurred here at the University of Florida surrounding the
movie Obsession. I am sure many of you are familiar with this
controversy. My part in these events demonstrates the Attorney General's
constitutional role in promoting and protecting free speech rights, and the
central role that content neutral regulations play in the Attorney General's
involvement in free speech issues.
The movie Obsession describes the nature of our enemies in the war
against radical Islamic terrorists. This war began in earnest after the
senseless act of malicious violence that occurred on September 11, 2001.
A few student groups sponsored the showing of the film, which had
already been previewed at several campuses throughout the country and
on national television. In addition to the film, there was to be a panel
discussion afterward. To advertise the event, students put up posters
throughout campus that stated, "Radical Islam Wants You Dead."
This statement, while initially shocking, is one of the movie's most
important messages, intended to warn Americans of the dangers they face
today. Unquestionably, the threat to America from terrorists is a matter of
great importance, and the vast majority of such threats to this country are
from Islamic extremists.
A University of Florida administrator became upset over the poster
advertisements and the showing of the movie on campus.2 She became so
irate that she sent a letter to the entire student body in the form of an email
asking the student groups that were showing the movie to apologize and
clarify the ads. The administrator sent the letter in her "official capacity,"
and in addition to taking a threatening tone toward the students, the letter
could only be construed as a direct attack on the students' free speech
1. Police Dep't of Chi. v. Mosley, 408 U.S. 92, 96 (1972).
2. See Jack Stripling, McCollum Blasts UF Over Free Speech, GAINESVILLE.COM, Dec. 11,
2007, http://www.gainesville. com/article/20071212/NEWS/71211027.
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rights.3
When the incident came to my attention, I felt my office was obligated
to get involved. Really, we had little choice under the Constitution. Here
was a group of students trying to do nothing more than show a movie
discussing a threat to this country's national security. While I understand
that some may have found the movie's message and the posters offensive,
that does not change the fact that the students had a right to advertise and
show the movie. This was clear to me from the start.
After considering the facts, we then began our First Amendment
analysis under the roadmap provided by the Supreme Court. Clearly, the
letter was enough to satisfy the government action threshold. This was an
administrator at a public university acting in her "official capacity."
The next question was whether the students' speech was protected
under the First Amendment. The students' posters and right to show the
movie were not one of the limited categories of speech that receive no
First Amendment protection, so we moved on in our analysis. Gathered in
my office, my staff and I then turned toward the central issue of content
neutrality.
In this case, the administrator's intent was obviously directed at
regulating the viewpoint of the students' speech. The essence of content
neutrality is that a government actor cannot target a message's ideas,
subject matter, or content. The administrator even stated in her letter to the
student body that she found the speech divisive and inappropriate for a
university setting. Now, the administrator is certainly entitled to feel this
way, but when she sent a letter-in her official capacity-to the entire
student body asking the students to apologize for engaging in protected
speech, she violated the First Amendment. That she, or anyone else, found
the speech divisive or inappropriate is completely irrelevant to a First
Amendment analysis.4
There is no doubt that the "official response" letter from the school

3. See Letter from Steven J. Willis, Professor of Law, University of Florida Levin College
of Law, to Dr. Patricia Telles-Irvin, Vice-President for Student Affairs, University ofFlorida (Nov.
27, 2007), http://www.president.ufl. edu/committees/civil/documents/letter-from-willis.pdf; see
also Letter from Steven J. Willis, Professor of Law, University of Florida Levin College of Law,
to Dr. James Bernard Machen, President, University of Florida (Dec. 12, 2007), http://www.
president.ufl.edu/committees/civil/documents/willis-letter-to-machen.pdf.
4. See generally letter from Adam Hasner, State Representative, Florida House of
Representatives, to Dr. James Bernard Machen, President, University of Florida (Dec. 5, 2007),
http://www.president.ufl.edu/ committees/civil/documents/Hasner-letter-to-Machen.pdf (stating
"[i]t is also shocking that someone entrusted with the education of so many of Florida's young
adults would say, 'there is little room for divisiveness' when addressing the issue of Radical
Islam.").

UNIVERSITY OFFLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. 19

administrator had a chilling effect on the free speech rights of the students
at the University of Florida. As I stated earlier, as the state's chief legal
officer, it is my constitutional duty to act in such a situation.
Further, the message of the ads that caused the uproar, "Radical Islam
Wants You Dead," is a true statement. Radical Islamic terrorists did attack
us and continue to harbor nothing but ill will toward the United States.
This movie plays an important part in illustrating exactly what we are up
against in the most significant national security issue of our time.
Fortunately, I was able to send a letter to University President Bernie
Machen5 that eventually led to an amicable solution.6 While we could have
taken this matter to court, it is not always necessary for my office to file
a legal action in order to protect free speech rights. There are many ways
for me to fight for the free speech rights of Floridians. Sometimes it is in
everyone's best interest for me to play referee in a situation and only file
legal action as a last resort. Whichever tact I use, the most important thing
is that I act and not sit idly by as free speech rights are trampled.
As this situation demonstrates, the Attorney General's office can
certainly play a role in advancing the free speech rights of Floridians. The
Florida Constitution mandates that the Attorney General promote an
environment where free speech is not stifled and Floridians can expect the
First Amendment protections intended by the Founders so many years ago.
In some instances, I may agree with the statements being made and in
other instances, I certainly do not. Regardless of the statements made,
content neutrality requires me to approach the case with the same zeal for
protecting the free speech rights at issue. This may seem like a difficult
thing to do when I adamantly oppose a particular speech's message, and
it is. However, I just have to remind myself that I am not supporting what
is being said but rather standing up for the principles of the First
Amendment. In the end, I must always remember that in order to foster an
environment where everyone's free speech rights are protected there must
be as much freedom for the speech we value as freedom for the speech we
hate.

5. Letter from Bill McCollum, Attorney General, State of Florida, to Dr. James Bernard
Machen, President, University ofFlorida (Dec. 3,2007), http://www.president.ufl.edu/committees/
civi/documents/letter-from-McCollum.pdf.
6. See generally Shannon Colavecchio-Van Sickler, UFRetracts a Callfor Apology, ST.
PETERSBURG TIMES, Dec. 14,2007, at 9B, availableat http:www.sptimes.com/2007/12/14/State/
UF retracts a call fo.shtml (stating, "UF officials said they will retract their recent demand for
an apology from five student groups that promoted the screening of a controversial documentary
by posting fliers and sending e-mails that made UF Muslim students fear for their safety.").

